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difficulty in one who has no legal title, giving a mortgage, Flagg v. 
Mann (U. S. 1837) 2 Sumn. 486, some courts seem doubtful about 
such a possibility. Tweedie v. Clark (1906) 99 N. Y. Supp. 856, see 
Alexander v. Eettner (1909) 131 App. Div. 809, 812, 116 N. T. Supp. 
98. But quite apart from the reasoning in Tweedie v. Clark, supra, 
the result reached in the instant case seems sound. Where parties 
attempt to graft a mortgage and a conditional sale contract upon one 
instrument, the provisions being contradictory, they should be con- 
strued against the party -who drew them up, in this ease the vendor. 

Statute of Frauds — Cheok as Part Payment. — The defendant vendor 
entered into an oral executory contract with the plaintiff for the sale 
of lambs, at a price exceeding fifty dollars. The parties intended the 
proceeds of the check to be in part payment of the purchase price, but 
there was no evidence that it was accepted as absolute payment. Sub- 
sequently, the check was destroyed by the defendant before presentation 
for payment. Held, the check was not such part payment as to take 
the contract out of the Statute of Frauds. Cay v. Sundquist (S. D. 
1919) 175 N. W. 190. 

"Part payment" within the meaning of the Statute of Frauds need 
not be in money but may be by anything of value given and accepted 
as part of the price. See Bohrbach v. Hammill (1913) 162 Iowa 131, 
138, 143 N. W. 872. And so it has been held that a check given and 
accepted under an express agreement that it shall be absolute payment 
takes the case out of the Statute of Frauds. Bohrbach v. Hammill, 
supra; Logan v. Carroll (1897) 72 Mo. App. 613. There is no pre- 
sumption of such an express agreement merely from the vendor's accept- 
ance of the cheek; but the burden is on the_ party seeking to enforce 
the agreement to prove it. Groomer v. McMillan (1910) 143 Mo. App. 
612, 128 S. W. 285. In the absence of such proof, the check will not be 
deemed such absolute payment as to take the case out of the Statute 
of Frauds. Bates v. DwineU (1917) 101 Neb. 712, 164 N. W. 722; 
Davis v. Phillips, Mills & Co. (1907) 24 T. L. R. 4. But where the 
check has been presented and paid that will be sufficient part payment. 
Hunter v. Wetsell (1881) 84 N. Y. 549; see Jones v. Wattles (1902) 66 
Neb. 533, 539, 92 N. W. 765. In the instant case, there was no express 
agreement to accept the check as absolute payment and it was not 
paid, so the Statute of Frauds was held to apply. Since a check is 
itself dealt with as cash, there seems to be no reason why it should not 
be sufficient payment, provided, of course, that the vendee has funds in 
the bank and does not interfere with its payment. Cf. McLure V. Sher- 
man (C. C. A. 1895) 70 Fed. 190, 192. 

Telegraph and Telephone Companies — Stipulations Limiting Liabil- 
ity—Validity. — The defendant sought to limit its liability for non- 
delivery of a message delivered to its messenger by a patron by means 
of a stipulation which provided that "if a message is sent by one of the 
company's messengers, he acts for that purpose, as the agent of the 
sender". Held, the stipulation is valid. Collotta v. Western Union Tel. 
Co. (Miss. 1920) 83 So. 401. 

In the absence of a stipulation of this sort, a person provided by the 
company to receive messages is the agent of the company. Postal Tel. 
Cable Co. v. Prewitt (Tex. 1917) 199 S. "W. 316. The stipulation, how- 
ever, has been held to change this result. Stamey v. Western Union 
Tel. Co. (1894) 92 Ga. 613, 18 S. E. 1008. The test of the validity of 
stipulations limiting the liability of telegraph companies is its reason- 



